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EXECUTIVE SUMMARY

In 2003, the Oklahoma Secretary of the Environment worked with state environmental agencies
to compile the first “Coordinated Watershed Restoration and Protection Strategy for Oklahoma’s
Impaired Scenic Rivers” pursuant to Senate Bill 972, enacted during the previous Legislative
Session. Since last year’s report, two very significant victories were achieved that should lead
to considerable improvements in water quality in Oklahoma’s Scenic Rivers. First, the States of
Oklahoma and Arkansas sighed a “Statement of Joint Principles and Actions” that outlines
cooperative steps and activities to be pursued by both states in an effort to reduce phosphorus
loading within the states’ shared Scenic Rivers watersheds. Shortly after ratification of this
landmark accord between the States, the United States Environmental Protection Agency
formally approved and adopted Oklahoma’s revised Water Quality Standards, including its 0.037
mg/L phosphorus criterion.

Last year’s SB 972 report described how Arkansas’ five largest municipal dischargers into the
Oklahoma Scenic Rivers had offered to accept the same 1 mg/L phosphorus effluent limitation
that Oklahoma had implemented since 1992. The report also noted that there were three
Arkansas legislative measures intended to establish a poultry regulatory system similar to the
one instituted by Oklahoma'’s Legislature in 1998 pending before the Arkansas General
Assembly. All three measures have since passed, and promulgation of rules and regulations to
implement these new statutes may result in poultry regulation in Arkansas that resembles the
system operating in Okbhoma. The potential differences between the approaches of both
states are summarized in the following pages of this report.

With new regulatory authority established by Arkansas’ General Assembly, and with the
commitment of Northwest Arkansas’ five largest dischargers secured, the impetus for a final
accord between both states began to fall into place. Under the “Statement of Joint Principles
and Actions,” both states agreed to work cooperatively to develop a joint phosphorus index for
use in calculating poultry litter application rates that are protective of water quality on both
sides of the border. The states also agreed to work cooperatively in an effort to coordinate
water quality monitoring in the Scenic River watersheds and both agreed that a coordinated
watershed plan for the Scenic River watersheds would be beneficial to pursue. Arkansas further
agreed to revise permits on its largest dischargers to include a 1 mg/L phosphorus effluent
limitation and to work diligently with its small dischargers (those with a design capacity
between 0.5 MGD and 1 MGD) over the next ten years in order to accomplish additional
phosphorus reductions.

Noticeably missing from the “Statement of Joint Principles and Actions” is a commitment from
the poultry integrator companies to remove excess poultry litter from their company-owned and
contract farms operating in both Arkansas and Oklahoma. While Oklahoma endeavored to
secure this commitment, the integrator companies failed to deliver a commitment comparable
to that which was made by the major dischargers in the watersheds. Even though the poultry
regulatory programs in both states will more effectively identify and quantify the amount of
poultry litter that cannot be safely land applied, poultry growers will continue to have few litter
disposal options until the integrator companies assume a more active role in properly disposing
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of the waste generated by their industry. Oklahoma will continue to pursue expedient
resolution of this lingering issue.

Despite the absence of a commitment from the poultry integrator companies, the stage is now
set for marked water quality improvement in Oklahoma’s Scenic Rivers. It is estimated that a
75% reduction in point source phosphorus loading will be realized in the Illinois River watershed
within the next decade once major dischargers implement the agreed upon controls. This,
coupled with heightened efforts in both states to reduce phosphorus contributions from

nonpoint sources, should result in the rapid improvement in water quality in Oklahoma’s Scenic
Rivers, in particular Flint Creek and the Illinois River.
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INTRODUCTION

During the 2002 Session, the Oklahoma Legislature passed Senate Bill 972, which charged the
Secretary of Environment with coordinating with the other state environmental agencies to
develop a “watershed restoration and protection strategy for each impaired scenic river in this
state” ("Strategy”). In particular, the Strategy was to list “all permitted or registered water
pollution sources,” in addition to describing the efforts of state environmental agencies to
identify and mitigate pollutants causing impairment of these most treasured watersheds.
Updated information is required in subsequent annual reports in order to check the progress of
actions initiated by the state environmental agencies in their efforts to restore and protect
Oklahoma's Scenic Rivers. These annual reports will be coordinated and compiled by the
Secretary of Environment and submitted to the Governor, President Pro Tempore of the Senate,
and the Speaker of the House of Representatives beginning 31 January 2004.

OKLAHOMA'S SCENIC RIVERS

In 1970, the Oklahoma Legislature passed the “Scenic Rivers Act” (82 O.S. 1451-1471) in an
effort to identify and preserve the unique characteristics and uses of the state’s most scenic
streams. This same legislation identified four streams to be designated as “Scenic River Areas”:
Flint Creek, Illinois River, Barren Fork Creek, and Upper Mountain Fork River. In 1975, the
Legislature added Lee Creek and Little Lee Creek. The primary purpose of the Scenic Rivers
Act, and the subsequent water quality standards regulations promulgated pursuant thereto, is
to preserve the high quality of these outstanding resource waters.

The most recent water quality data collected by the Oklahoma Water Resources Board
("OWRB") under its Beneficial Use Monitoring Program (“"BUMP") indicate that water quality is
impaired in Flint Creek, Barren Fork Creek, and the Illinois River (all within the Illinois River
watershed), as well as in the Upper Mountain Fork River (see Table 1). These impairments are
reflected in the recently revised Integrated Report/303(d) list.

Table 1. Impaired Scenic Rivers based upon Oklahoma’s 2002 Integrated Water
Quality Assessment Report, Category 5 (303d List).

Scenic River Name | Segment ID Impaired Use Cause of Impairment

Flint Creek OK121700060010 | Primary Body Contact | Pathogens (enterococci)
(recreation)
Aesthetics Phosphorus

Barren Fork OK121700050010 | Primary Body Contact | Pathogens (enterococci)
(recreation)
Aesthetics Phosphorus

Illinois River OK121700030010 | Primary Body Contact | Pathogens (enterococci)
(recreation)
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Aesthetics Phosphorus

0OK121700030350 | Cool Water Aquatic Turbidity

Community
Primary Body Contact | Pathogens (enterococci)
(recreation)
Aesthetics Phosphorus
0OK121700030280 | Aesthetics Phosphorus
Upper Mountain Fork | OK410210060010 | Cool Water Aquatic Metals (lead)
Community pH
Turbidity

RESTORATION/PROTECTION EFFORTS

Since the passage of Senate Bill 972, monumental strides have been made with regard to
protecting and restoring Oklahoma invaluable Scenic Rivers, primarily due to the promulgation
of a numeric phosphorus criterion in Oklahoma’s Water Quality Standards ("OWQS"). The
unprecedented level of cooperation and support of all state environmental agencies, coupled
with the solid technical justification derived from extensive research, paved the way for OWRB
adoption of a 0.037 mg/L phosphorus criterion to protect the state’s nutrient-imperiled Scenic
Rivers.

The passage of this criterion provided a critical regulatory tool for the State to use in halting
further nutrient loading of its Scenic Rivers and, as such, was met with some opposition by
those within the regulated community. Additionally, the State of Arkansas expressed its
concerns regarding the feasibility of the proposed criterion and vehemently opposed its passage
due to the regulatory implications on its municipalities and industries vis-a-vis a previous
Supreme Court decision that held that downstream states’ water quality standards could be
imposed upon upstream states. Despite the opposition, the Governor and the Legislature
recognized the need to provide additional protections for Oklahoma’s Scenic Rivers. They
therefore approved the OWQS revisions, which became effective on July 1, 2002.

Shortly after the Governor’s approval of the new OWQS on May 6, 2002, State officials from
Oklahoma and Arkansas began discussions regarding how to reach an agreement on necessary
phosphorus reductions in both states while, at the same time, avoiding what could be costly
and protracted litigation. The first official meeting was held between the two States on June 6,
2002, and subsequent meetings were held over the next year-and-a-half in an effort to derive
an amicable strategy for reducing phosphorus in the Scenic River watersheds. Throughout the
negotiations, Oklahoma officials promised to never require more of Arkansas than what
Oklahoma was willing to implement within its own borders.

As a result of these negotiations, the major municipalities in Arkansas announced that they
intended to upgrade their treatment facilities in order to meet the same 1 mg/L effluent limit for
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phosphorus that is required of Oklahoma'’s municipal dischargers in the Scenic River
watersheds. This intention is reflected in two letters from the Mayors of Fayetteville,
Springdale, Rogers, Siloam Springs, and Bentonville (see Attachment A).

Further, the Arkansas General Assembly passed legislation in 2003 (see Attachment B) that
establishes a poultry regulatory program somewhat like the one enacted by Oklahoma’s
Legislature in 1998 (via Senate Bill 1170). In addition to regulation of poultry litter, this
legislation seeks to regulate the land application of all other nutrients in vulnerable watersheds,
including commercial fertilizer. While more encompassing in its regulation of commercial
fertilizer application, the Arkansas legislation contains provisions that allow for unregulated litter
application under certain circumstances. First, the more stringent land application standards
can be deferred if “there is no alternative use for litter or there are no readily available,
affordable alternative nutrient supplies for which litter has been used.” Second, poultry
operators must be adequately compensated for the value of their litter in order for something to
be considered an “alternative use” under the Arkansas statute.

The realization that EPA's final approval and adoption of Oklahoma’s 0.037 mg/L phosphorus
criterion was imminent provided the momentum necessary to bring both states together in an
unprecedented accord. After a year-and-a-half of deliberation, both Oklahoma and Arkansas
came together to sign a “Statement of Joint Principles and Actions” on December 18, 2003,
which laid the groundwork for future collaboration and cooperation in reducing phosphorus
loading in the Scenic River watersheds.

This landmark accord between the States (see Attachment C) contained several components:

Recognition of the three bills enacted by the Arkansas General Assembly to regulate
nutrient use in Scenic River watersheds

Commitment to jointly pursue funding for technologies and processes to utilize excess
poultry litter

Recognition of the ongoing efforts by both States to develop a joint phosphorus index
for use in nutrient management plans

Commitment to share data collected by both States regarding litter utilization at poultry
operations

Commitment to coordinate monitoring and to develop common monitoring protocols

Commitment by Oklahoma to reevaluate its 0.037 mg/L phosphorus criterion over the
next decade and provide for meaningful involvement from Arkansas in the reevaluation

Commitment by Arkansas to issue 1 mg/L phosphorus permit limits by date certain to
the following Northwest Arkansas municipalities:

o Rogers —to meet 1 mg/I limit starting in 2004

o Springdale — expansion to meet 1 mg/I limit starting in 2007

o Siloam Springs — expansion to meet 1 mg/I limit starting in 2009
0

Fayetteville — existing facility already complies; new facility to meet 1 mg/I limit
once operational (circa 2005)

o Bentonville — new facility to meet 1 mg/I limit once operational (date unknown)
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Commitment by Arkansas to work aggressively with its smaller dischargers (design
capacity between 0.5 MGD and 1 MGD) over the implementation period to strive for a 1
mg/L phosphorus effluent concentration

Commitment by both States to work on a comprehensive watershed plan for the Scenic
River watersheds utilizing EPA’s §319(h) guidance for such plans

Understanding on the part of both States that the Statement of Joint Principles and
Actions is non-binding and does not create or waive any legal rights or obligations

Recognition that any breach of the commitments made in the document, including a
request by Oklahoma for more stringent permit limits or a challenge by Arkansas to
Oklahoma’s water quality standards, would render the accord void

It is anticipated that the implementation of the point source controls alone will result in a 75%
reduction in existing point source phosphorus loading. This, coupled with more aggressive
efforts to reduce phosphorus loading from other sources, should yield extraordinary water
quality improvements in the Scenic Rivers. In fact, the citizens of Oklahoma may well notice
marked improvements in water clarity in both the Illinois River and Lake Tenkiller in less than a
decade based on the commitments made by Oklahoma and Arkansas in their Statement of Joint
Principles and Actions.

Noticeably missing from the document, however, is a commiment on the part of the poultry
integrator companies that operate in Scenic River watersheds to address the serious impact
caused by surplus poultry litter generated at their company-owned and contract operations. As
noted earlier, recently enacted Arkansas statutes establish new regulatory authority regarding
poultry operations and their land application practices. Such regulations will place additional
burdens on contract poultry growers to find ways to get rid of surplus litter that cannot be
safely and-applied onsite. Thus, it is imperative that the poultry integrator companies provide
avenues for the safe disposal of surplus litter at their contracted facilities in both states in order
to remove the threat of continued phosphorus pollution in Oklahoma’s Scenic Rivers.

With an accord between the states completed, and a clearer understanding of how the States
would proceed with efforts to reduce phosphorus, the EPA approved Oklahoma’s Water Quality
Standards ("OWQS") revisions, including the phosphorus criterion, on December 29, 2003.
With the OWQS approved, the State of Oklahoma is in @ much stronger position to utilize the
customary Clean Water Act process and ensure significant Scenic River protections, including
the drafting of watershed plans and, as needed, total maximum daily loads (“TMDL") for each
pollutant causing impairment. Either process will result in the “overall pollutant-specific load
reduction” called for in 82 0.S. 2002, section 1457(B)(2)(a), which will serve as the target “to
bring each impaired scenic river back into compliance with water quality standards.” In order to
make these processes most effective, Oklahoma hopes to cooperate with Arkansas in
developing and implementing plans that encompass the Arkansas portion of the Scenic River
watersheds.

Both the Arkansas Department of Environmental Quality ("ADEQ”) and the ODEQ will enforce
the discharge permits issued pursuant to the Statement of Joint Principles and Actions, and the
Oklahoma Department of Agriculture, Food, & Forestry ("*ODAFF") has the authority to ensure
compliance with the revised nutrient management plans at registered poultry feeding
operations in Oklahoma. Because the Arkansas Legislature passed legislation to require
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compliance with nutrient management plans in Arkansas, the Arkansas Soil & Water
Conservation Commission and/or ADEQ will assume similar regulatory authority in their state.
Subsequent annual progress reports will provide updates on the progress of these activities.

In addition to regulatory efforts, projects designed to enlist voluntary cooperation from
watershed landowners will be continued and/or intensified. Such projects are designed to
provide government cost-share assistance for landowners to install best management practices
("BMPs") that are designed to reduce the pollutants causing impairment. Significant Clean
Water Act §319(h), USDA Environmental Quality Incentive Program (“EQIP"), and/or State Cost-
Share Program monies have been expended in both Arkansas and Oklahoma to reduce nutrient
impacts on water quality, particularly in the Illinois River watershed. Several new projects are
in the pipeline, as well, to bring even more Federal funding into these watersheds for the
purpose of nutrient reduction. Oklahoma hopes to continue working with Arkansas on these
essential nonpoint source pollution abatement projects in the future so that voluntary efforts to
reduce Scenic River impairment are intensified. Such projects and programs are critical to the
Clean Water Act process as they address pollution stemming from unregulated activities
throughout the Scenic River watersheds.

SCENIC RIVER MONITORING

Closing the loop on the Clean Water Act process involves intensive water quality monitoring,
which will be critical to providing answers regarding the success of measures taken to reverse
the impairment of Oklahoma'’s Scenic Rivers. Monitoring will be vital to establishing water
quality trends in the Scenic Rivers, as well as to identify whether or not other impairments exist,
particularly in the Lee and Little Lee Creek watersheds where more data are needed. This same
long-term monitoring will ascertain the need for new or revised water quality standards to more
adequately protect the beneficial uses and antidegradation provisions assigned to the Scenic
Rivers. Any shortcomings in regulatory or voluntary tools employed to reverse impairment will
be identified through water quality monitoring, and modifications to those tools, including
possible water quality standards revisions and TMDL modifications, will result.

Under its Beneficial Use Monitoring Program program, OWRB staff maintains several stations
within the Illinois River, Lee Creek, and Upper Mountain Fork River watersheds (Table 2). All
but two of the stations have been monitored since the program’s inception in November 1998.
Caney Creek near Barber was added in 1999 because of its significant influence on Tenkiller
Lake. Lee Creek was added in 2002 so that all of Oklahoma’s Scenic Rivers can be adequately
monitored over the long-term. Although not included in Table 2, the Cherokee Nation Office of
Environmental Services ("CNOES") is also monitoring Little Lee Creek at several locations.
CNOES and the OWRB are currently working towards a cooperative agreement to conduct joint
monitoring in the Illinois River and Lee Creek watersheds. In addition, through cooperative
agreements with the OWRB and the Oklahoma Scenic Rivers Commission (*OSRC"), the United
States Geological Survey ("USGS”) maintains stream flow gauges in each watershed and
conducts targeted water quality studies throughout the Illinois River watershed.

Additionally, OCC has been working on one of the longest running, most intensive sampling
efforts in the watershed with its Peacheater Creek Paired Watershed National Monitoring
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Program Project. Analysis of the pre-implementation monitoring data for the Peacheater Creek
project highlighted some interesting problems that had not been of much concern up to that
point. Although nutrient loading is probably the greatest threat to the Illinois River and Lake
Tenkiller, streambank erosion, gravel loading, and loss of riparian habitat may be the greatest
threat to the smaller streams in the watershed, as evidenced by monitoring in the Peacheater
Creek watershed.

Table 2. BUMP monitoring stations located in the Illinois River, Lee Creek, and Upper Mountain
Fork River watersheds.

Station ID |Station Name County Period of Record
AT197000 |Barren Fork, SH 51, near Eldon Cherokee 11/98-present
AT197360 |[Caney Creek, off SH 100, near Barber Cherokee 9/99-present
IAT196000 |Flint Creek, US 412, near Kansas Delaware 11/98-present
AT195500 |lllinois River, US 59, near Watts Adair 11/98-present
IAT196500 [lllinois River, US 62, near Tahlequah Cherokee 11/98-present
IAT249800 |Lee Creek, SH 101, near Short Sequoyah 1/03-present
AT338750 |Mountain Fork River, SH 4, near Smithville McCurtain 11/98-present
IAT195865 |[Sager Creek, off US 412, near West Siloam Springs  |Delaware 11/98-present

Much of the monitoring data collected by Oklahoma and Arkansas are compiled into an annual
report to the Arkansas-Oklahoma Arkansas River Compact Commission, which meets annually
to discuss issues of mutual concern regarding all waters in the Arkansas River watershed in
Arkansas and Oklahoma. Years ago, the Compact decided to monitor phosphorus loading in the
Illinois River using a 5-year rolling average of monthly sampling results. Although the method
chosen has its limitations, primarily due to the fact that enormous amounts of phosphorus are
unmeasured during high flow events, the most recent report submitted to the Compact shows
phosphorus loading continuing to rise in the Illinois River and most tributaries (see Figures 1-5).
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Average Annual Total P Loading
in Kilograms per Year
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Flint lllinois lllinois Baron

Creek |River near |River near | Fork near

near Watts |Tahlequah Eldon
m Total P 80-93 | 22,279 124,832 85,235 33,001
m Total P 93-97 | 15,755 138,816 83,799 29,482
OTotal P 94-98 | 12,947 100,039 70,389 19,230
m Total P 95-99 | 14,790 106,044 99,418 19,211
m Total P 96-00 | 14,588 122,787 | 118,361 20,129
@ Total P 97-01 | 15,467 141,107 | 133,392 21,142
@m Total P 98-02 | 17,075 167,479 | 177,677 29,713

Figurel. Average annual total phosphorusloading measured at Oklahoma stations on the lllinois River, Flint
Creek, and Baron Fork. Five-year rolling average method was used to calculate loading.
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Figure 2. Annual average total phosphorusloading in thelllinois River near Watts, OK. A five-year rolling
aver age method was used to calculate aver ages.

Flint Creek near Kansas

Rolling 5 year Base Line 80-93 40% Reduction
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Figure 3. Annual average total phosphorusloadingin Flint Creek near Kansas, OK. A five-year rolling
average method was used to calculate aver ages.
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Illinois River near Tahlequah
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Figure 4. Annual average total phosphorusloading in the IllinoisRiver near Tahlequah, OK. A five-year
rolling aver age method was used to calculate aver ages.

Baron Fork at Eldon

Base Line 80-93

Rolling 5 year 40% Reduction
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Figure5. Annual average total phosphorusloading in the Baron Fork at Eldon, OK. A five-year rolling
aver age method was used to calculate aver ages.
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In order to build upon the State’s efforts to restore and protect Oklahoma'’s treasured Scenic
Rivers, the support of the Oklahoma Legislature in providing adequate funding and resources is
vital. Continued support of the BUMP program at its established funding level of $1.2 million
per year, in addition to continued support of the USGS monitoring program, is critical to.
Additional support is needed for providing State cost-share funds, as well as State match for
Federal cost-share monies (e.g., EPA §319 and NRCS EQIP), that are targeted to address
problems in the Scenic River watersheds. Also, ODAFF continues to face budget shortfalls as it
tries to regulate swine and poultry feeding operations in the Scenic River watersheds, with
swine regulations costing $278,272 and poultry regulations costing $400,000 more than the
fees derived from those industries in FY 2002 alone. This is in addition to the eleven to
eighteen additional personnel that will be required as ODAFF pursues NPDES delegation as
directed under 27A O.S. 1-3-103.

Ultimately, all of these activities will result in drastically needed pollution reductions aimed at
restoring water quality in the state’s invaluable Scenic Rivers. Just as it has taken decades for
pollution to impair the beneficial uses of these waters, so to will it take many years for
noticeable improvements to be made. However, Oklahoma’s state environmental agencies are
united like never before in their desire to initiate actions today so that discernible improvements
can be measured tomorrow.
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Attachment A

Letter from Mayors of Major Northwest Arkansas Municipalities
Pledging to Meet 1 mg/L Phosphorus Discharge Limits
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Joint letter from the Mayor's of

the following cities:

Fayetteville, Rogers, Springdale,
Siloam Springs, and Bentonville, Arkansas

October 15, 2003

The Honorable Miles Tolbert
Secretary of the Environment
3800 North Classen Boulevard
Oklahoma City, OK 73118

Dear Secretary Tolbert:

Thank you for your letter of September 11, 2003. We agree with your thoughts that the
Arkansas cities and the Oklahoma parties have always seemed close to reaching an
agreement. We also share your view that a formal agreement could be in the best interest
“ of all concerned. We are certamly prepared to work towards that end with you.

Your summary of the commltments that we have proffered.on behalf of our cities appears
to be consistent with our understanding with the' exception to the load limits for the City
of Siloam . Springs .and the future discharge into Illinois River basin by the City of
Bentonville. The cities restate their commitment. to treat their discharges as a one (1)
mg/l phosphorus concentration limit and observing a concomitant ‘phosphorous loading
limit based upon the design.flows of new and/or expanded facilities. \We agree to load
limits and the expected completion of facilities for each city is as follows:

Fayetteville — Load limit of 84 Ibs/day upon complet’ion and placing into service a

new facility (circa 2005).

Rogers — Load limit of 117 lbs/day upon completion and placing into service a new

facility (date unknown).

Springdale — Load limit of 200 Ibs/day upon ,comple_tion of expansion in 2007.

_ Siloam Springs —Load limit, of 58 lbs/day upon
facrhtles by 2009.

completion of expansion of

o .Bentonvﬂle Load 11m1t of 42 lbs/day upon completlon of new proposed fac111t1es

once operatlonal (date unknown)




Page -2-
" The Honorable Miles Tolbert
October 7, 2003

Unfortunately, things always seem to get more difficult when it comes to putting the
specific details in writing. We think the best way to proceed would be for you to send the
Arkansas parties a proposed draft of a binding agreement that you have in mind. We are
prepared to work with you in good faith to develop and finalize an agreement that
adequately protects the interests of all affected parties in Oklahoma and Arkansas.

Thank you again for your letter. We look forward to seeihg your proposed draft

agreement.

Sincerely, Q\f\/\

Mayor Dan Coody Mayor Steve Womack N ;ayor Jerre Van Hoose

City of Fayg tev1 City of Rogers City of Springdale ;

Blacl
Mayor M.L. Van Poucke Mayor Terrf Coberly
City of Siloam Springs City of Bentonville




Attachment B

Arkansas Legislation to Regulate Poultry Operations
and Nutrient Application in Nutrient Surplus Watersheds
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Stricken language would be deleted from and underlined language would be added to the law as it existed
prior to this session of the General Assembly.

State of Arkansas As Engrossed: H3/5/03 H3/13/03 H3/19/03
84th General Assembly Bl Act 1059 of 2003
Regular Session, 2003 HOUSE BILL 1652

By: Representatives Scroggin, Agee, Berry, Gillespie, Borhauer, Edwards, Judy
By: Senators Baker, Horn, Whitaker

For An Act To Be Entitled
ARKANSAS SOIL NUTRIENT MANAGEMENT PLANNER AND
APPLICATOR CERTIFICATION ACT; AND FOR OTHER
PURPOSES.

Subtitle
AN ACT TO CERTIFY SOIL NUTRIENT
MANAGEMENT PLANNERS AND SOIL NUTRIENT
APPLICATORS

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS:

SECTION 1. Effective January 1, 2004, Arkansas Code Title 15, Chapter
20, is amended to add an additional subchapter to read as follows:

15-20-1001. Title.

This subchapter shall be known and may be cited as the “Arkansas Soil

Nutrient Management Planner and Applicator Certification Act".

15-20-1002. Legislative intent.

The Arkansas General Assembly finds that:

(1) proper application of nutrients is necessary for maximum soil

fertility and proper plant growth;

(2) Failure to properly apply nutrients to soil may result in, a waste

of a valuable resource and may negatively impact waters within the state;

e —
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As Engrossed: H3/5/03 H3/13/03 H3/19/03 HB1652

(3) Persons developing soil nutrient plans or applying nutrients to

soil should have certain knowledge, skills, and abilities to ensure the

proper use of soil nutrients; and

(4) A certification system must be developed to determine that persons

certified have the knowledge, skill, and abilities to properly develop

nutrient management plans or properly apply soil nutrients.

15-20-1003. Definitions.

As used in this subchapter:

(1) “Commission” means the Arkansas Soil and Water Conservation

Commission;

(2) "Crop" means any vegetative cover;

(3) “Director” means the Executive Director of the Arkansas Soil and

Water Conservation Commission;

(4) “Litter” means byproducts associated with the confinement of

livestock, including excrement, feed wastes, bedding materials, composted

carcasses, and any combinations thereof;

(5) "Livestock" means animals kept or raised for use or pleasure,

especially farm animals kept for use and profit, including horses, cattle,

swine, and poultry;

(6) (A) “Nutrient” means a substance or recognized plant nutrient,

element or compound which is used or sold for its plant nutritive content or

its claimed nutritive wvalue.

(B) “Nutrient” includes litter, compost as fertilizer,

commercially manufactured chemical or organic fertilizers, sewage sludge, or

combinations thereof;

(7) “Nutrient applicator” means any person who applies nutrients to

soil or associated crops;

(8) "Nutrient application" means the process by which humans apply

nutrients to soil or associated crops;

(9) “Nutrient management plan” means any plan prepared to assist

landowners and operators in the proper management and utilization of nutrient

sources for maximum soil fertility and protection of the waters within the

state;

(10) “Nutrient surplus area” means: the Illinois River watershed,

included within Benton, Washington, and Crawford counties; the Spavinaw Creek
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watershed, included within Benton County; the Honey Creek watershed, included

within Benton County; the Little Sugar Creek watershed, included within

Benton County; the upper Arkansas River watershed which includes Lee Creek

within Crawford and Washington counties, and Massard Creek within Sebastian

County; the Poteau River watershed, included within Scott, Sebastian, and

Polk counties; the Mountain Fork of the Little River watershed, included

within Polk County; and the upper White River watershed above its confluence

with the Buffalo River, included within Benton, Carroll, Washington, Madison,

Franklin, Newton, Searcy, Marion, and Boone counties. No additional areas may

be added unless the areas are added as nutrient surplus areas pursuant to

Arkansas Code Title 15, Chapter 20, Subchapter 11;

(11) “Person” means any natural person; and

(12) “Waters within the state” means all streams, lakes, marshes,

ponds, watercourses, waterways, wells, springs, irrigation systems, drainage

systems, and all other bodies or accumulations of water, surface and

underground, natural or artificial, public or private, that are contained

within, flow through, or border upon this state or any portion of the state.

15-20-1004. Nutrient planner program.

(a) The Arkansas Soil and Water Conservation Commission shall develop

and implement a nutrient management education, training, and certification

program to certify the minimal competence and knowledge of a person preparing

a nutrient management plan.

(b)(l) The planner certification program is voluntary for planners who

develop plans outside nutrient surplus areas.

(2) The commission may not require nutrient planners to become

certified unless the planner intends to develop plans for areas within

nutrient surplus areas or the plans or the components of the plans are to be

paid in whole or part by federal or state funds.

(c) The commission shall promulgate regulations that:

(1) Specify qualifications and standards for a person to be

deemed competent in nutrient management plan preparation, and providing for

the issuance of documentation of certification to the person;

(2) Specify the conditions under which a certification issued

may be suspended or revoked;

(3) Establish fees to be paid by a person enrolling in the
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training and certification programs;

(4) Provide for the performance of other duties and the exercise

of other powers by the Executive Director of the Arkansas Soil and Water

Conservation Commission as may be necessary to provide for the training and

certification of a person preparing nutrient management plans; and

(5) Give due consideration to relevant existing agricultural or

other certification programs.

15-20-1005. Nutrient applicator program.

(a) The Arkansas Soil and Water Conservation Commission shall develop

and implement a nutrient applicator training and certification program to

certify the competence and knowledge of a person making nutrient application,

including the proper utilization of litter.

(b)(l) The applicator certification program is voluntary for

applicators that apply nutrients outside nutrient surplus areas.

(2) The commission may not require nutrient applicators to

become certified unless the applicator intends to apply nutrients within

nutrient surplus areas or otherwise utilize litter produced within nutrient

surplus areas.

(c) The commission shall promulgate regulations that:

(1) Specify the qualifications and standards for a person to be

deemed competent in nutrient application, and provide for the issuance of

documentation of certification to the person;

(2) Specify the conditions under which a certification issued

may be suspended or revoked;

(3) Establish fees to be paid by persons enrolling in the

training and certification programs; and

(4) Provide for the performance of other duties and the exercise

of other powers by the Executive Director of the Arkansas Soil and Water

Conservation Commission as may be necessary to provide for the training and

certification of a person making nutrient application.

15-20-1006. Procedure.

(a) The process for the development of regulations and the imposition

of administrative penalties shall be conducted pursuant to the Arkansas

Administrative Procedure Act, § 25-15-201, et seq.
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(b) Any records collected by the commission in furtherance of this

subchapter that contain information about a specific nutrient management plan

or specific nutrient application shall not be made public record.

15-20-1007. Disposition of fees and penalties.

(a) Fees paid and penalties collected shall be deposited in the

Arkansas Water Development Fund and used in furtherance of the nutrient

management program, including this subchapter.

(b) Fees collected shall be cash funds when received by the Treasurer

of the State and shall not be deposited or deemed to be a part of the State

Treasury for the purposes of Arkansas Constitution, Article 5, § 29; Arkansas

Constitution, Article 16, §12; Arkansas Constitution, Amendment 20; or any

other constitutional or statutory provision.

15-20-1008. Administrative penalties.

(a) The Arkansas Soil and Water Conservation Commission may impose

administrative penalties not to exceed one thousand dollars ($1,000) per

violation against any person violating this subchapter or regulations adopted

pursuant to this subchapter.

(b) The commission or the director may issue subpoenas under Arkansas

Code § 15-22-208.

(c) If a person against whom an administrative penalty has been

imposed by the commission, as authorized in this section, fails to pay the

penalty to the commission, the commission may file an action to collect the

administrative penalty in the circuit court of the county in which the person

resides.

/s/ Scroggin, et al

APPROVED: 4/3/2003
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